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such a right by proving the grant of this privilege to an individual. 19 
However, the carrier cannot as a complement to this right, exclude an 
individual merely because he conducts a competitive business else- 
where. 20 Again it is well recognized under this head that a passenger 
affected with a disability of which the carrier knows, or has reason to 
know, is entitled to greater care and attention than an ordinary pas- 
senger. 21 This added responsibility the carrier should be free to de- 
cline especially where its assumption will hamper operatives. 

Of course, if the applicant in such cases provides his own care- 
takers or is willing to pay for additional services, he must be ac- 
cepted, 22 and in all cases the carrier is liable if an applicant rejected 
because of seeming incapacity to travel alone can establish his suffi- 
cient capacity. 23 It seems therefore that the right to refuse carriage 
on such grounds depends upon all the circumstances involved in a 
given case; no fixed tests seem adequate. This is well illustrated by 
fiie recent case of Connors v. Cwnard 8. 8. Co. (Mass. 1910) 90 N. E. 
601, in which the court sustained the defendant's refusal to carry by 
water an applicant who though accompanied by an attendant, was so 
ill that constant medical attendance was required. This demand upon 
the defendant was clearly excessive, and therefore unreasonable, since 
it amounted to a partial conversion of the ship into a hospital; a 
ground of refusal always recognized. 2 * Its unreasonableness in this 
case was accentuated because the journey was by water. In the case 
of land carriage hospitals or other adequate facilities abound along the 
line and in case of necessity or extraordinary demand upon it, the 
carrier may relieve itself of a portion of the burden. The impossibil- 
ity of this in a carriage by water clearly justifies a liberal view of the 
carrier's right to refuse, in such cases. 



Equitable Protection of Easements. — An easement, being in its 
nature an incorporeal right, obviously neither trespass 1 nor ejectment 2 
will lie for its disturbance. The sole remedy at law is, therefore, an 
action on the case in which only the actual damages suffered by reason 
of the disturbance can be recovered. 3 Since there is a remedy at law 
it is evident that equity cannot claim jurisdiction merely from the fact 
that an easement is involved. 4 Consequently, to ground equitable juris- 
diction, some facts must be alleged showing the inadequacy of the 
remedy thus afforded. 5 Thus, where the disturbance is of such a nature 
that damages cannot adequately compensate for the loss, the injury is 
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said to be irreparable and the jurisdiction of equity plainly attaches. 
Frequent illustrations of such injuries are those which seriously inter- 
fere with one's trade or business, 7 or which, being permanent, amount 
to a constantly recurring grievance for which a jury cannot properly 
determine and assess damages. 8 In like manner, if the disturbance 
is repeated or continuous, the law has no power to prevent its repeti- 
tion, and can give relief only by means of numerous actions for dam- 
ages. Such a remedy is plainly inadequate and consequently equity 
will assume jurisdiction in order to relieve the plaintiff from the 
hazard of such litigation. 9 

Even though the remedy at law is inadequate, equity will not or- 
dinarily extend its relief if the plaintiff's right is in dispute, but will 
require him to first establish his title in an action at law. 10 A mere 
denial is not, however, sufficient to preclude the court from granting 
its aid, for the facts must be such as to show a substantial dispute. 11 
Consequently, if the right, though formally denied, is yet clear on facts 
which are undisputed, equity will grant relief without requiring a 
prior adjudication as to the legal rights of the parties. 12 But if from 
the facts of the case the court is unable to determine the validity of 
the plaintiff's title, the usual practice is to retain the cause until he 
has had a reasonable time within which to establish his right at law. 11 

It is evident, however, that the circumstances may be such that 
to delay relief until the plaintiff has formally established his right 
would subject him to irreparable damage. In such cases, the court in 
the exercise of its discretion, will grant a preliminary injunction in 
order to preserve the status of the parties until the final determination 
of their respective rights. 14 As a general rule, however, a mandatory 
injunction will not issue on a preliminary hearing. 15 It seems, how- 
ever, that if the plaintiff's title is substantially clear and if the con- 
tinuance of the wrong would subject him to a considerable loss, where- 
as the issuance of the decree would not seriously inconvenience the 
defendant, the courts will restore the parties to their former position 
by means of such an injunction. 16 

Although some courts have held that, even assuming the plaintiff's 
title to be clear, the issuance of a final injunction lies always in the 
discretion of the court, 17 yet such would not seem to be the rule 
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if the purpose of the action is simply to restrain the infliction of a 
threatened wrong. If, on the other hand, final relief is sought by 
means of a mandatory injunction, commanding specific reparation of 
the wrong, the courts will, under certain circumstances, take into 
consideration the comparative convenience and inconvenience which 
a grant or refusal of the injunction would cause the parties. 18 Thus, 
if the defendant has acted innocently and if the issuance of the in- 
junction would operate inequitably or oppressively, 19 or if the injury 
complained of is not serious as compared with the damages which 
the defendant must suffer in order to restore the property to its former 
condition, 20 the courts will deny relief if the plaintiff can possibly 
be compensated by damages. Moreover, the right to an injunction 
may be lost because of unreasonble delay in prosecuting the action 
if the defendant's rights appear to have been seriously prejudiced 
thereby. 21 But where the defendant has acted in spite of notice of 
the plaintiffs right, an injunction will issue regardless of the in- 
convenience which may result, 22 because in such cases he is considered 
to have acted at his peril and the court will not compel the plaintiff 
to sell his property at such a valuation as the jury, in assessing dam- 
ages, may place upon it. 23 

A recent case, Webb v. Jones (Ala. 3909) 50 So. 887, is illustrative 
of the application of these principles in an action brought by a re- 
versioner for the protection of his easement. In that case the de- 
fendant, having obstructed a way to the complainant's property, re- 
sisted his right to an injunction on the ground that the premises were 
in the possession of a tenant. It is evident that in order to maintain 
an action either at law or equity -the plaintiff must show actual dam- 
age to the reversion itself, for an injury to the estate of the tenant 
would vest a right of action in him rather than in the owner of the 
reversion. 24 Since in the case under discussion, the wrong clearly 
operated in denial of the plaintiff's right, 25 and was of such a nature 
as to be impossible of adequate compensation in damages, 28 the court 
properly issued an injunction ordering that the obstruction be re- 
moved. 
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